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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in he following way :

G ERSR BT TAAET AT :
Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in trans t from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ’

) aﬁwmwﬁmﬁmm%w(ﬁwwwaﬁ)ﬁﬁhﬁmwwﬁl




(@)

(b)

()

(d)

(2)

2

ﬂmazﬁwﬁﬂﬂwmmﬁﬁuﬁ%mmawmwﬁﬁﬁnhﬁwahwmwww

Wfbﬁéﬁiﬁﬂmﬁﬁmﬁﬂmﬁ%wmﬁwmmﬁﬁuﬁﬁ%l

In case. of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable miaterial used in the manufacture of the goods WhICh are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan without payment of
duty.
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Credit of any duty allowad to be utilized towards payment of eicise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duphcate in Form No. EA-8 as specified under
Rule, 9 of Central Excise.(Appeals) Rules, 2001 within 3 months from the date on which
the.order sought to be aprealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-in-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

- 35-EE of CEA, 1944, under Major Head of Account
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The revision application shall be accompanied by a fee of Rs.200/—‘\;vhere the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

- than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Seotlon 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench cf Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Aamedabad : 380 016. in case of

appeals -other than as mentioned in para-2(i) (a) above.
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prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be acccmpanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any norninate public sector bank of the place
where the bench of any nominate public sector bank cf the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case h’ﬁay be, and the order of the adjournment
authority shall a.court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeliate Tribunal (Procedure) Rules, 1982.

(6) d e, B ST e T ot =R (Re), & wR orfvelr & ARG A
e 7T (Demand) U6 &8 (Penalty) P 10% qd STAT AT Hfyard § | grelitn, ATt q& ST 10
ETEERY 2 'I(Section 35 F of the Central Excise Act, 1944, Seciion 83 & Section 86 of the Finance Act,

1994)

Feard IcaTg [eh 3T AT T & I, M g "a?‘l?q &y HiTT" Duty Demanded) -
0] (Section) @8 11D ¥ aea meiia iy,
(i)  Terrared Jetdie Hive H UM,
(iii) W%@EW%WG%H@HN@.

o

= wqjm'ﬁmm'ﬁmqjmﬁ@mﬁ, ardier Efae B %ﬁr@qﬁ&ﬁmﬁmm%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) :

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
- (i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule B of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

Two appeals have been filed by [a] M/s. Shakti Woven Sacks Private Limited,‘

Plot No. A/1/3705, Phase 1V, GIDC, Vatwa Industrial Estate, Vatwa, Ahmedabad 382 445
[for short “appellant-1"] and [b] Shri Ganpatbhai K Patel, Director of appellant-1 [for short
“appellant-2”] against OIO No. AC/07/Div 11/2016-17 dated 29.7.2016 passed by the

Assistant Commissioner. Central Excise, Division-II, Ahmedabad-1 Commissionerate(/or .

short — ‘adjudicating authority'].

2. The facts briefly are that Central Excise Prevertive section, booked a case
against appellant-1. -Investigations revealed that the appellant-1 had availed CENVAT
credit on inputs based on invoices without actually receiving the inputs in the factory. The
invoices were raised/issued by M/s. Superpack (A division of Bajaj Steel Industries
Limited), Ahmedabad [for short “the supplier”]. A show cause notice dated 25.8.2015 was
issued to the appellant-1, proposing recovery of CENVAT zredit wrongly availed along
with interest and further proposing penalty under Rule 15(2) of the CENVAT Credit Rules,
2004 read with Section 1TAC(1)(c) of the Central Excise Act, 1944. The notice further

proposed penalty on three co-noticees, including appellant-2.

3. Vide the impugned OIO dated 29.7.2016, the show cause notice was
adjudicated, wherein the adjudicating authority ordered recovery of the CENVAT credit
wrongly availed and utilized along with interest. He also imposed penalty on the appellant-
1 and appellant-2. Penalties were further imposed on two other co-noticee. It is against this

order that the present appeal is filed by appellant-1 and appellant-2.

4. The grounds raised by the appellants are:

Appellant-1

(a) that they had received the goods in their factory under the cover of proper invoices and
availed CENVAT credit on those goods; that they had accounted for the goods in their
records which is evident from the RG 23 A Part I register, which was submitted to the
officers during the investigation;

(b) that Shri Surendrakumar Sharma, General Manager of the supplier and Shri Bhupendra
Shah, Sales Executive in their statement have not specifically stated that they have
issued only invoices to appellant-1 without supplying the inputs; that their statements
are general in nature and not specific:

(c) that non production of the invoices is not an evidence that they had not received the
goods; that nowhere in the show cause notice, is it alleged that the captioned goods are
not recorded in the said register:

(d) that they had received the inputs under the cover o7 the captioned invoices; that the’

receipt of inputs were entered in the concerned register and utilized in the manufacture
of finished goods which were cleared on payment of cuty;

(e) that appellant-2 in his statement dated 12.4.2013 has already stated that they had asked
M/s. Superpack to replace the inputs which was not responded to; that they had held
back the payment to the supplier which is reflecting in the Balance Sheet;

(f) that mentioning the wrong truck number in the affidavit casts doubt over the whole
~affidavit; )
() that if the goods mentioned in the invoices were not received then the department.

should prove as to where the goods were delivered;




(h)
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(k)

(D)
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that the adjudicating authority has not considered the case laws relied upon viz Shakti
Roll Cold Strips Private Limited [2008(229) ELT Gél] and [2014(304) ELT 108],
Charminar Bottling Company Limited [2005(192) 'ELT 1057, Shalimar Rubber
Industries [2002(148) ELT 248] and P V Verghese [2008(2323) ELT 420];

that the department has not produced any evidence from the receiver’s end; that the
department has also not produced any evidence that they had procured the raw
materials from other source or that they had clandestinely cleared their finished goods;
that there is no suppression of facts; that they would like to rely on the case of
Rajasthan Spinning and Weaving Mills [2009(38) ELT 3(SC)] and M/s. Dynamic
Industries [2014(307) ELT 15];

that the issue is based on assumption and presumption and pure of interpretation;

Appellant-2

that there was no intention to evade duty by wrong availment of CENVAT credit;
that the CENVAT credit was availed on the strength of proper invoices accompanied
with subject raw material:

(i) that no penalty is imposable on appellant-2.

5.

Personal hearing in the matter was held on 19.4.2017. Shri N.R.Parmar,

Consultant, appeared on behalf of the appellants-1 and 2 aﬁd reiterated the grounds of

appeal.

6.

I have gone through the facts of the case, the grounds mentioned in the appeal

and the oral averments. raised during the course of personal hearing. The primary issue to

be decided is whether as alleged by the department, the appellant-1 has availed CENVAT

credit on invoices without receiving inputs in the factory or otherwise.

7.

The adjudicating authority in his impugned OlO had ordered recovery of

CENVAT credit taken and utilized on the grounds that:

the affidavits given by the transporters showed that the goods mentioned in the invoices

were delivered at address other than the address mentioned in the invoices as per the
direction-of Shri Manish Raval, Sales Executive of the supplier firm;

- that as per the affidavit. appellant-1 is also one of the recipients of the goods without

invoices; |

the modus was to supply the goods to some other persons, collect cash payments from them
and hand it over to those manufacturers who had received only invoices and in turn they
would issue cheques in the name of the supplier which|was thereafter deposited in the
suppliers account:

Appellant-2 was asked to produce original invoices of the supplier on which credit was
taken along with the payment particulars but he did not cooperate with the investigation;
from the statements of Shri Surendrakumar Sharma, Shri Bhupendra Shah and Shri Manish
Raval, it is evident that the supplier had indulged in paper transactions (o pass on CENVAT
credit to certain units without supply of goods;

that the appellant-1 failed to produce any corroborative e\'/idence like payment particulars,
weighment slips or any other private records to substaptiate their claim that they had
received the disputed goods; i

that once the department had produced evidences to prove that the goods under the
impugned invoices were not received by appellant-1 in their factory premises, the onus of
proving that the goods had actually been received, would shift on appellant-1.
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8. Appellant-1, however has vehemently denied the charges and has stated that

they had received the goods, which were accounted for in the.r RG 23A part-I register and

that these inputs were utilized for further manufacture of final excisable goods which were

removed on payment of duty.

9. I find that the case is built primarily on a complaint/FIR filed by the General
Manager of the supplier of inputs to appellant-1. In the FIR filed on 21.10.2011, the
complainant states that a total of 58 consignments covering the period from January 2011 to
September 2011, relating to various quality of master batches were delivered to various
customers and that the supplier had not received payment against these supplies; that on
being approached for payment, the customers informed that at times they received goods
along with invoice but in some irfstances they received only invoices from Shri Manish
Raval [against whom the FIR was filed]: that since they had not received the goods, they
had not made payments against the said invoices. The complainant further in his statement
dated 29.10.2012, deposed that Shri Raval, had been expellec from their depot; that he had
manipulated the records by raising invoices in the name of various customers and selling
the goods to somebody else and accepting the money in cash and not deposiiing the money

with the supplier company.

10. It is against this backdrop that the case was booked. Statements of various
officers of the supplier, viz Shri Surendra Kumar Sharma, Shri Bhupendra Shah and Shri
Manish Raval, contain admission that the goods were not supplied and only invoices were
raised. The worksheet prepared based on the invoices and affidavit submiited by the
General Manager of the supplier has been confirmed by the sales executive of the supplier.
When the supplier of the goods insists that the goods were not supplied, for which a
complaint is filed before the Police authorities, and when the complaint is backed by
evidences in the form of affidavits from the transporters that they had supplied goods to
somebody else and not the manufacturers or persons in favour of whom the invoices were

raised, the appellant-1's contention that they had received the goods does not hold ground.

11. The adjudicating authority has very clearly in his impugned OIO stated that no
prooficorroborative evidence has been produced to substantiate the claim that the goocls
were received. The appellant-1. however. states that they hac produced the RG 23 A part-1
register. This is a register which is maintained by the appellant-1. This is no proof of
reéeipt of goods. As regards non payment, the appellant has come up with an afterthought

that since the goods were of inferior quality they had asked for replacement and had not

released the payment which is even reflected in the Balance Sheet. No prudent person '

would believe this. The facts belie the argument. Though the appellant-1 found the goods

to be of inferior quality. he entered it in this register, used it to make final products, sold the

final products on payment of duty, but till date has not released the payment since the "

O
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appellant has not responded. The contention does not appear “o be correct also because the
complainant in the FIR clearly states that they had contacted the parties in respect of the 58
consignments for release of payment and were informed that since the goods were not

received the payment would not be released.

12. Appeallant-1 has failed to produce any documentary evidence or corroborative
evidence even before me to substantiate their claim, that they have received the goods,
which the supplier claims before law of not having been supplied, to the appellant-1. Itisa
different matter that the entire modus was a planned operation between the supplier and the
appellant-1. to pass/avail CENVAT credit without actual receipt of goods. I find that
instead of providing ‘documentary evidence, the appellant-1 is trying to prick holes into the
affidavits submitted by the transporter. The appellant-1, in the process has not refuted the
complaint made by the supplier. that they had not supplied tke goods. I therefore, find no
reason to interfere with the original order since the appellant has failed to prove that they

had in-fact received the goods, claimed by the supplier to have not been supplied.

13. The appeliant-1's contention regarding invocation of extended period and his
reliance on case laws have been appropriately dealt by the adjudicating authority. In-fact
the availment of CENVAT credit wit'houl actual receipt of goods clearly falls within the
ambit of fraudulent availment of CENVAT Credit and I find that this is a fit case for

invocation of extended period.

14. [ find that the Director of the appellant-1 has alsc challenged the imposition of
peﬁal@ by contending that they had received the inputs withcut submitting any proof. The
appellant-1 and 2 have made a futile attempt by putting the onus on the departmem"to prove
as to where the goods have been supplied if not to them. On going through the statement of
Shri Raval, it is forthcoming that he appears to have forgotten as to whom the goods were
supplied. Since these are illicit fransactions, there are no paper trail and therefore becomes
all the more dil"[:“lcult for investigators to unravel the entire chain of events. Even otherwise,
the Hon'ble Supreme Court in the case of Collector of Custcms, Madras and Others v. D.

Bhoormull [1983(13)_ELT 1546(S.C.)] has already held that -he department is not required

to prove its case with mathematical precision, but what is required is the establishment of
such a degree of probability that a prudent man may on its tasis, believes in the existence
of the facts in issue. The facts of the case. the confessions of the various employees of the
supplier, the affidavits filed by the transporter, etc. and especially the conduct of the
appellant-1 of non cooperation and non production of any evidence to substantiate the
claim of receipt of inputs clearly indicates that they had not received the inputs and
therefore. leads me to the conclusion. that the adjudicating authority had correctly ordered
recovery of CENVAT credit along with interest and has ordered imposition of penalty both

on the appellants-1 and 2 [who are in appeal before me].
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15. In view of the foregoing, the OIO is upheld and the appeals filed by appellants-

1&2 are rejected.
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16. The appeals filed by the appellants stand disposed of in above terms.
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Date;2 6 /05/2017.

Attested
\.
\\
(Vi Lukose)

Superintendent (Appeal-I)
Central Excise, Ahmedabad.

By RPAD
M/s. Shakti Woven Sacks Private Limited, | Shri Ganpatbhei K Patel, Director
Plot No. A/1/3705, Phase IV, M/s. Shakti Woven Sacks Private Limited,
GIDC, Vatwa Industrial Estate. Plot No. A/1/3705, Phase IV,
Vatwa, GIDC, Vatwa Industrial Estate,
Ahmedabad 382 445 ' Vatwa,
Ahmedabad 382 445
Copy to:-

The Chief Commissioner, Central Excise Zone, Ahmedabad.

The Principal Commissioner. Central Excise. Ahmedabad-1

The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-I
The Dy. / Asstt. Commissioner, Central Excise, Division- I, Ahmedabad-I.
Guard file.
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